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The Lord Chief Justice of England and Wales:

1. These otherwise unconnected appeals require coasareof the Council of
Europe Convention on Action Against Traffickinghiuman Beings 2005
(CETS No 197), (the Convention) ratified by the tddiKingdom in December
2008 in the context of appeals against conviction.

Trafficking in human beings

2. No one doubts that trafficking in human beingshearent and that those who
do so have committed or are committing very ser@imes. The explanatory
report which accompanies the Convention explaing wh

"Trafficking human beings, with the entrapmenttefvictims, is the
modern form of the old world wide slave traderdiats human beings as
a commodity to be bought and sold, and to be pfdrteed labour,
usually in the sex industry but also, for example.i declared or
undeclared sweat shops, for a pittance or nothiad).aMost identified
victims of trafficking are women ... many of the wint are young,
sometimes children. All are desperate to make ayredaving, only to
have their lives ruined by exploitation and rapatit

3. For the purposes of the Convention Article 4 presithat:

(a) Trafficking in human beings shall mean the wénrent,
transportation, transfer, harbouring or receigb@fsons by means of
threat or use of force or other forms of coercmmbduction, of fraud,
of deception, of the abuse of power or a positioviudnerability or of

the giving or receiving of payments or benefitathieve the consent of
a person having control over another person, ®ptirpose of
exploitation. Exploitation shall include at a minim the exploitation of
the prostitution of others or other forms of sexexloitation, forced
labour or services, slavery or practices similssl&very, ...



(b) The consent of a victim of trafficking in humbaaings to the
intended exploitation ... shall be irrelevant whemg af the means set
forth in sub-paragraph (a) have been used.

(d) The recruitment, transportation, transfer, baring or receipt of a
child for the purposes of exploitation shall be sidered "trafficking in
human beings" ..."

Any person aged under 18 years is a "child" forthgposes of the
Convention, a provision which equates with secti®i of the Children and
Young Person Act 1933.

. Given the evil which the Convention is seekingddrass, it is hardly
surprising that trafficking in human beings fallghin the scope of the
prohibitions on slavery, servitude and forced anpalsory labour contained in
Article 4 of the European Convention of Human RiglfRantsev v Cyprus and
Russia[2010] 51 E.H.R.R. L

. INRvSK [2011] EWCA Crim. 1691he appellant successfully appealed her
conviction of trafficking a complainant into the ited Kingdom for the
purposes of exploitation, contrary to section 4hef Asylum and Immigration
(Treatment of Claimants, etc) Act 2004. The coegrgnts of Article 4 formed
what the court in its judgment identified as a &iehy of denial of personal
autonomy encapsulated in the concept of traffickiGdavery" involved
treating someone as belonging to oneself, rathanasmimal or object;
"servitude" involved an obligation enforced by aen to provide services for
another person; and "force or compulsory labourdlived work under the
threat of penalty and performed against the withaf person concerned. The
three concepts were not necessarily mutually ex@u3$he common
denominator between them was that the victim wagestito enforced control.

. In essence, for a human being to be treated aggyap an affront to human
dignity. The evil of trafficking in human beingsas international problem
which is condemned throughout the civilised world.

The present appeals

. These appeals arise not from the crime of traffigkh human beings, but
rather the conviction and sentencing of two defatsglevho themselves may
have been (and it is contended, were) the victimsatficking and consequent
exploitation, who pleaded guilty to offences invaty the production of
cannabis. The appellants were sentenced on separcasions in September
2009 and January 2010.



8. The appeals are well out of time. Indeed the see®nf imprisonment
imposed on the appellants have been served. Teaddo be the first occasion
when this court has considered the problem of dhafficking for labour
exploitation. It has not previously been subjeciny close analysis following
the coming into force of the Convention. Howeveaiseas involving the
trafficking of children or young persons into demieg and virtually
inescapable servitude raise similar considerationisose raised in any of the
many different forms which the exploitation of ta@dnerable may take.
Accordingly we granted extensions of time to endhése issues to be argued.
Permission to appeal was granted in both casésg this was prior to the
commencement of the appeal hearing, in N permisgasgranted on the first
day of the appeal hearing.

9. We must emphasise at the outset that in this eaeidre concerned with the
single question, whether, in each case, the caowict safe.

10.At the risk of failing to do justice to carefullyedeloped submissions, advanced
by Mr Carter QC for N, with increasing refinemead supported by Mr
Bunting for LE, the argument in summary is thatimei appellant should have
been prosecuted at all, and that if the facts tesh lproperly investigated, there
would have been, or now following proper investigatafter conviction, it has
become apparent that there should never have besecution. If there had
been no prosecution there would have been no domvidn contravention of
the United Kingdom's Treaty obligations the proesssf the court which
culminated in these convictions were misused. seese, everyone has missed
the point, that the appellants fell within the watmbit of the critical provision
at the heart of the appeals, Article 26 of the Guition.

11.Article 26 forms part of chapter 4(IV), which dealgh the substantive
criminal law. The main provisions require that fickfing in human beings
must be criminalised. Supplementary provisionsdaected to specific aspects
of trafficking and exploitation and circumstancesieh provide aggravating
features of trafficking offences are identifiedtigle 26 is different. It makes
provision for "Non-punishment". Its effect is tayrere the United Kingdom

" ... In accordance with the basic principles ofégal system, (to)
provide for the possibility of not imposing penadtion victims (of
trafficking) for their involvement in unlawful asities to the extent that
they have been compelled to do so".

12.As the argument developed it seemed to us thath@amrd¢o be taken not to
allow the protection against trafficking and exgaion required by the



Convention to be elided with appropriate procesds the victim of
trafficking appeared to have become involved imaral activities. Although
expressly disavowed it was difficult to avoid thapression that one of the
themes implicit in the submissions, and indeedhensubstantial body of post
conviction evidence produced on behalf of the dpptd, was the proposition
rejected by this court iRv LM and Others [2010] EWCA Crim. 232%hat

once it is demonstrated that an individual has lmeenay have been trafficked,
then he or she should not be prosecuted for craoesnitted within that
context. The logical conclusion of such elision Vdoloe to create a new form
of immunity (albeit under a different name) or tdend the defence of duress
by removing the limitations inherent in it. Whate¥erm of trafficking is

under consideration, that approach to these prahlamboth Mr Carter and Mr
Bunting accepted, would be fallacious.

13.The language of Article 26 is directed at the secitey decision rather than the
decision to prosecute. It does not provide thagafiers should not be imposed
on victims of trafficking in a broad general walgetpossibility of not imposing
penalties is related to criminal activities in winithe victims of trafficking have
been compelled to participate in circumstanceshitiwthe defence of duress
is not available.

14 Its ambit has already been considered in this cbuR v O [2008] EWCA
Crim. 2835the appeal was not opposed. A girl in her mid segho, according
to her account had entered the country two morgfwe her arrest. She had
entered the country lawfully, in possession of sspart and a visa. She came
to the UK in order to escape from her father'sahte kill her for refusing to
submit to a forced marriage to a much older man alleady had five wives.
She was told on her arrival in the UK that paynfenthe trip was to be made
by her prostitution. She was raped and forcedpnéstitution. She managed to
escape and was provided with false identity docusneyy someone she met.
On 29" February 2008 she was arrested in Dover seekilgate the UK. Her
possession of the false identity documents in caérave the UK formed the
subject matter of the indictment. In the Crown Gpjuist over 2 weeks later,
without any pre-sentence report, a sentence ofismpment was (in view of
her age, wrongly) imposed. In this unseemly hdsddcts were never
examined until after her conviction when a repootf the Poppy Project
assessed her as having been trafficked. The owedfadit of a "shameful”
concatenation of circumstances was so extremehtbatonviction was quashed
on the basis that a fair trial had not taken pld¢e decision was of immense
value in highlighting the general scandal of tkk&d children, but the facts
were too specific for the decision to be treatedrasiding guidance of general




application to the approach of this court to thereise of the well known
prosecutorial discretion.

15.This was made available Rv LM and Others[2010] EWCA Crim. 2327In
October 2010 this court considered three distinses concerned with asserted
failures to implement Article 26.M, MB andDG were in day to day care of
two linked brothels. The CPS recorded that thecpdbelieved that they had
probably been trafficked into the United Kingdoreriselves. The allegation
was that they had been violent and abusive towhels/omen in the brothels
for which they were responsible. Long before titiblecame apparent that the
defendants adamantly denied these allegationsh®hbdsis of the evidence
available to the Crown, the prosecution was eqdtitteproceed. Shortly before
trial however the defendants decided to pleadygaiitwhat became an agreed
basis of plea. The agreed basis was that they é&eal toafficked and compelled
into prostitution themselves and into the contfdhe prostitution of the two
complainants and further, they themselves had eemn besponsible for any
violence or coercion of the complainants. The pilease accepted. No further
thought was given by the Crown to the impact okatance of this basis of
plea on the Article 26 question. On appeal couftsghe Crown accepted that
the Article 26 issue should have been readdresselthat if it had been
addressed, the prosecution of these women woulel Ieen abandoned. The
view of the court was if the duty under Article RB&d been discharged, the
Crown should have offered no evidence, or thatpgli@ation for a stay of the
proceedings would have succeeded. The appealsa@ned.

16.Tabot pleaded guilty to possessing a false identity duent with criminal
intent. On entering the country she presentedsa fdentity card which, in
interview, she said she had found in the streBtamce shortly before her
journey. By the time she appeared in the Crown Cshe had written to the
judge that she had been tricked into leaving them&aon to go to France
where she had been forced to work as a prostiutedarly three years by a
man who brought her to London to continue work psostitute. She told the
judge that her involvement in the false documerds\a desperate measure to
escape to safety". The letter was shown to heesgmtatives at the Crown
Court. The issue was examined by her counsel. &ainstructions were
profoundly unsatisfactory. She pleaded guilty. After conviction a number of
different bodies, including the Home Office, corusd that she had been
trafficked. Those findings were made in ignorantthe account she had given
to counsel, following a waiver of privilege. In ethwords they were based on
untested assertions. The court examined them,atrsfisd itself that they were
not credible. The appeal was dismissed.



17.Tijina pleaded guilty to using a false identity documerd &aud by producing
a false National Insurance card. On arrest shetkaishe had come to this
country from Nigeria using a valid passport. She Ihaed in London for two
years. She had been left with the false documelaisaccount to her solicitors
was that she had run away from Nigeria, leavingtfverchildren there, in
order to escape from domestic abuse. She thenilbegdrow she had been
imprisoned and forced to prostitute herself, argestied to serious sexual
abuse. She was assessed as a credible victinffatkirag by the well known
Poppy Project. Her solicitor considered the poksitnf applying to the court
for the prosecution to be discontinued in accordamith Article 6 but he
concluded and advised her that this would not Ipeagiate because her false
passport was not in the hands of a trafficker butar own hands. Although the
court decided that of itself that would not remdive case from the ambit of
Article 26 if the defendant had committed the offeras a result of the
trafficking and under compulsion, the Crown suggeéshat her account was
not credible. The court concluded that, whatevertthth about the underlying
assertion of trafficking, the defendant had beediedn free of any form of
exploitation in the months before the offences voemamitted. It could not be
said that the offences were committed "in any ¢tfmescape her trafficked
exploitation ... the reality is that she committed tiffences because she
wished to continue to live, unlawfully, in this adty and to work here when
she was not entitled to do so". Notwithstanding s@mocedural irregularities,
the application for leave to appeal against cofoncivas not arguable.
Sentence was reduced to allow for the "real pdgslbihat the defendant had
been the victim of trafficking at an earlier stagéhe history.

18.Broad principles were identified. Article 26

"... does not say that no trafficked victim shoulddsesecuted when the
offence is in some way connected with or arisingadurafficking. It
does not provide a defence which may be advandedeba jury. What

it says is no more, but no less, than that caefusideration must be
given to whether public policy calls for a prosécntand punishment
when the defendant is a trafficked victim and theme has been
committed when he or she was in some manner coeap@il the broad
sense) to commit it. Article 26 does not requitdaaket immunity from
prosecution for trafficked victims."

19.Further guidance offered Rv LM, reminds us that:

"The availability of the ultimate sanction of aystaf proceedings on the
grounds of abuse was common ground before us .. owmtdisagree



that it is, in certain limited circumstances, aahig, but the limitations
upon the jurisdiction must be understood. Crimgualrts in England
and Wales do not decide whether a person oughd fodsecuted or not.
They decide whether an offence has been commiktesly may,
however, also have to decide whether a legal psacewhich a person
is entitled, or to which he has a legitimate exatah, has been
neglected to his disadvantage".

Hughes LJ continued later in the judgment:

"The occasions for the exercise of this jurisdictio stay ought to be
very limited once the provisions of the conventawa generally known,
as by now they should be becoming known ... . The’eotion

obligation is that a prosecuting authority mustlgs mind
conscientiously to the question of public policgarach an informed
decision. If it follows the advice in the earliegrgions of the Guidance,
set out above, then it will do so. If however thiercise of judgment has
not properly been carried out and would or mighil Wave resulted in a
decision not to prosecute, then there will be atineof the convention
and hence grounds for a stay. Likewise, if a deaisias been reached at
which no reasonable prosecutor could arrive, tixglidoe grounds for a
stay. Thus in effect the role of the court is oheswiew. The test is akin
to that upon judicial review".

20.Notwithstanding the reference to judicial reviewat/oid any uncertainty, we
emphasise that the remedy available to the appeliathese cases is not
judicial review. Following a conviction the remedfyany, would be a
successful appeal against conviction on the grothatst is unsafe.

21.Summarising the essential principles, the impleat@n of the United
Kingdom's Convention obligation is normally achid\®y the proper exercise
of the long established prosecutorial discretionctvlenables the Crown
Prosecution Service, however strong the evidengelbeato decide that it
would be inappropriate to proceed or to continugh Wie prosecution of a
defendant who is unable to advance duress as aadetieit who falls within the
protective ambit of Article 26. This requires agmaent to be made by the CPS
in the individual case in the light of all the dahie evidence. That
responsibility is vested not in the court but ie gfrosecuting authority. The
court may intervene in an individual case if iteqass is abused by using the
"ultimate sanction" of a stay of the proceedindgse Burden of showing that the
process is being or has been abused on the bakis ioiproper exercise of the
prosecutorial discretion rests on the defendarg. lithitations on this



jurisdiction are clearly underlined Rv LM. The fact that it arises for
consideration in the context of the proper impletagon of the United
Kingdom's Convention obligation does not involve theation of new
principles. Rather, well established principleslgp the specific context of

the Article 26 obligation, no more, and no lessa/&grom the specific
jurisdiction to stay proceedings where the protesbused, the court may also,
if it thinks appropriate in the exercise of its @#ting responsibilities
implement the Article 26 obligation in the languaxjehe article itself, by
dealing with the defendant in a way which doesaowistitute punishment, by
ordering an absolute or a conditional discharge.

22.The issue in these appeals is whether the proédiss oourt was abused by the
decision of the prosecuting authority to prosecilitgoughout the judgment
when we refer to abuse of process, we are refespegifically to the alleged
abuse of process in the context of the Article Bigation.

Publications

23.N was convicted on 9 July 2009 and sentenced iteSdyer: LE was convicted
on 20 August 2009 and sentenced in January 201hae been provided
with a very substantial body of published matanahe form of guidance and
protocols and Codes of Practice which addressnbtelgm of trafficking. The
publications were not always in chronological orderd many of them post-
dated the appellants' convictions. We shall ficterthe most important of the
relevant publications available at the dates wherappellants were convicted
and sentenced, on the basis that they providefbtimelations for the
suggestion that the prosecuting authority haddaitleeach case properly to
evaluate and assess and ultimately conclude fhiatszcution of these
defendants was mis-conceived.

Publications — pre-sentence

24 Among the relevant guidance and advice which addrkethe trafficking
Issues, in 2007, the Government's publicaSaieguarding Children who may
have been Trafficked, was published. The problem was examined in depth.
Although attention was drawn to some cases invgldi born children who
were victims of trafficking within the UK, the doment did not direct anything
like the same level of attention to this problenitakd to child trafficking into
this country. Indeed most of the focus was direetechild prostitution.
However definitions were provided:



"The most common terms used for the illegal movdmépeople —
"smuggling" and "trafficking" — had very differemteanings. In human
smuggling, immigrants and asylum seekers pay pdogielp them
enter the country illegally, after which there slonger a relationship.
Trafficked victims are coerced or deceived by thespn arranging their
relocation. On arrival in the country of destinatithe trafficked victim
Is forced into exploitation by the trafficker omtperson into whose
control they are delivered or sold.

It is perhaps worth emphasising that this distorcthetween those who
were "smuggled"” into the UK and those who wereffitleed" into the

UK remained one of the constant features of guidaout these issues
for some years."

25.The publication drew attention to the Code for Qnd®vosecutors which was
then current. Children coerced into criminal atyiwiere victims of abuse and
should not be criminalised. Even when the deferickigess would not be
available, the decision whether it was in the puinlierest for the child to be
prosecuted was directly engaged.

26.We turn now to the CPS Guidance on Human Traffigkind Smuggling "last
updated on 31 January 2008". This Guidance waséstan the steady
accumulation of legislation dealing with traffickiin human beings, and at
that stage culminating in the criminal offencerafficking people for
exploitation under section 4 Asylum and Immigrat{@neatment of Claimants
etc) Act 2004. The definition emphasised the imgnoce of understanding

"that there is a difference between persons whemteggled and those
who are trafficked. It is equally clear that in sonases the distinction
between a smuggled and trafficked person will erbtl and both
definitions could easily be applied.

Smuggling is normally defined as the facilitatidreatry to the UK
either secretly or by deception (whether for profibtherwise) the
immigrants concerned are normally complicit in difience so that they
can remain in the UK illegally. There is normalitylé coercion/violence
involved or required from those assisting in theiggling.

Trafficking involves the transportation of persamshe UK in order to
exploit them by the use of deception, intimidatosrcoercion. The form
of exploitation includes commercial sexual and kamhibour
exploitation. ..."



27.The Guidance ended by recognising that victimsuohdin trafficking may
commit offences while under coercion. If investiggtofficers have reason to
believe that the individual has been a victim afftcking, he (or she) is then
described as a "credible" trafficked victim. Thesjuires prosecutors
considering whether to proceed, or continue witimicral proceedings, to
reflect again on the public interest.

28.The Guidance was updated on 4 February 2009. Tdsstie relevant
Guidance in force when both these appellants wefendants in the Crown
Court. It was directed at the same issue, thaingsircal offences committed by
those who traffic and smuggle persons into thi;mtgu The distinction
between those who are trafficked and those wherargggled was unchanged,
and remained the primary feature of the Guidanosvdver specific attention
is directed to the defendants who might be victiiisuman trafficking. A
variety of different offences connected with imnaigon offences is identified.
Where the victim has committed offences or beenlired in the commission
of an immigration offence, and is a credible tkf&d victim, the public
interest in any prosecution will arise for consatem. The factors bearing on
the decision include the use of "violence, threatsoercion” on the trafficked
victim to procure the commission of the offencettis the immigration
offence. The Guidance goes on to identify a speatdgory of those who are
described as "young defendants", who may be "tkadfl" victims whose
offences were committed under coercion. The Guida®scribes how there
"may be instances" where child trafficked victinne mvolved in the
cultivation of cannabis plants. Such young offesdaay "actually be a victim
of trafficking”. If so they fall within the ambitfahild care legislation.

29.Mr Carter drew particular attention to the refeencthe Guidance to recent
cases which highlighted the offence of cultivatadrtannabis plants as one
likely to be committed by children who were victiwistrafficking and
suggested that prosecutors should be alert toassilplities. The Guidance
continues:

"Where there is clear evidence that the youth hasdible defence of
duress, the case should be discontinued on evadigmtunds. Where the
information concerning coercion is less certaimttfer details should be
sought from the police and youth offender teamshabthe public
interest in continuing a prosecution can be comstlearefully ... Any
youth who might be a trafficked victim should béafled the protection
of our childcare legislation if there are concethret they have been
working under duress or if their well being hasrbdeeatened.”



The primary focus remained the victim who was ic&gd into this country.

30.0n ' April 2009, simultaneously with the Conventioreifsthe National
Referral Mechanism, which enabled individuals whghhbe victims of
trafficking to be identified and provided with appriate protection and
support, came into operation. Among others, thev@rBrosecution Service
and the police were enabled to refer individual® wiay be "evidencing signs
of being a victim of human trafficking" for assessth Within 5 days the
guestion whether there were reasonable groundfwidering the defendant
to be a victim of trafficking would be considerddhis was a temporary
arrangement. Thereafter, within 45 days, a "comaftigiecision would be
reached. In the case of the appellant N, this pobad not started and indeed
did not start until after he was convicted and seced.

31.0n 22" April 2009, that is the date on which the appelNmwas interviewed
by the police on the basis that he said he wasindt872, the Child
Exploitation and On Line Protection Centre repréasgnrACPO issued its
analysis of the threat of child trafficking in thimited Kingdom. It is a very
detailed report. It identifies the number of mintsmn Vietnam who enter the
United Kingdom undetected. The number was grehsar previously
understood, and one form of exploitation, amongyr@hers, was forced
labour in the cultivation of cannabis. On the basithis study, Mr Carter
suggested that the officers responsible for arrgghe appellant and his co-
accused should have been aware of the link betWeg#namese immigrants
and cannabis farming, and once it had been appeddiaat the investigation
covered a cannabis producing factory, the policeishhave been alerted to
the risk that trafficking might be involved.

32.The United Kingdom Government "Trafficking Toolkit’as published in
October 2009. Referring to the definition of trekiing to be found in Article 4
of the Convention, it underlined the differencewssn trafficking and
smuggling, both by reference to the nature of tiraeand the relationship
between the person organising the entry of andnigeant himself, and the
length of their relationship. Specific attentiordrewn to the Convention and
the measures designed to protect victims of tiaffgg which include "the
possibility of not imposing penalties on victimg tbeir involvement in
unlawful activities, if they were compelled to dolsy their situation”. The
distinction between those who were trafficked drabé who were smuggled
continued.

33.Attention is drawn to the then current Code forv@nd’rosecutors, that is the
relevant CPS Guidance. Children who have been edento criminal activity



are victims of abuse. They should not be inappadely criminalised. Even if
the defence of duress is not available, the datisivether it is in the public
interest for the child to be prosecuted is direethgaged. This was the latest
publication before the proceedings against the l@ppd E, were concluded
which we should highlight.

Rv N

34.0n 28" September 2009, following his guilty plea to ooert in being
concerned in the production of a controlled druglaiss B (cannabis) the
appellant was sentenced by Her Honour Judge Kaad&gention and training
order for 18 months. Appropriate orders relatinght forfeiture and
destruction of the relevant drugs and paraphermai@ also made.

35.There were three co-accused, Hung van Nguyen Vaandd<hanh Vo, all
three defendants were sentenced to 18 months wetemd training order.

36.The essential facts are very straightforward. Oh/&dril 2009 police officers
attended factory premises in London EG6 followingoms of a suspected
burglary. They discovered a cannabis factory, a ofcsome 6000 cannabis
plants, together with all the necessary paraphierf@al the successful and
profitable cultivation of cannabis. The police wertdrmed that a large body
of men had been seen in the gardens to the reasidintial premises, forcing
their way into the cannabis factory premises, preshly to take over the
factory, or to discourage those within the factoom continuing the
cultivation of cannabis.

37.0n investigation, the factory had been set upverg sophisticated way. The
necessary horticultural principles involved in thativation of cannabis plants
were plainly well understood. A very significamidincial outlay would have
been necessary to equip the premises with the Ipamaglia for the cultivation
of cannabis, including high intensity lighting witlucting assisted by fans to
aid ventilation, horticultural chemicals, time sehies and water butts. The
estimated annual yield from the plants was juseud®0 kilograms, with a
potential street value of between £500,000 and £1m.

38.The factory also provided accommodation, in thatappellant slept on the
floor and was provided with meals. The appellamt lais co-accused were all
Vietnamese nationals found close to the premisdsydhfrom the marauders.
They were arrested. They had entered the Uniteddm illegally. Dealing
with it generally, in interview they had said thia¢y had been employed to



cultivate the cannabis and the Crown later accejpigicthey should be
categorised as "gardeners".

39.0n arrest £70 in cash was found on the appellaith ¥¥e assistance of an
interpreter, he was interviewed at a police statiom arrest asserted that his
date of birth was April 1972, so he was treatedraadult. Two police
interviews, conducted with interpreters, took plane22® April. By then he
was asserting that he was born in 1992. Accordirthe unchallenged account,
the appellant admitted that he had left Vietnam taaeklled via the Czech
Republic to the United Kingdom. He said that he baen recruited by a
Vietnamese man in his 30's called Ha soon aftearnigal in the United
Kingdom, and that Ha had housed and fed him. Atstage he was told that he
was not allowed to leave, but not physically detdior restrained against his
will. After a few days Ha offered him a job andrtsported him to the factory.
He gave a description of the factory. The windoveseabricked up. The only
door was locked from the outside and he also beti¢hat it was guarded. To
begin with he did not appreciate that he had beatirdy with illegal plants,
but when he did, he said that he had become fmgldtand did not want to
work in the factory and wished to leave. He ateptsand worked in the
factory, and he was unpaid. On one occasion h¢hleftactory with others, and
stayed away for 3 days. While absent, in the coofsetelephone call he
informed Ha that he did not wish to work in thetéag anymore. According to
his account, he was threatened that if he or arlyeobther factory workers
stopped working they might be killed. He took theetit seriously. He and the
others were picked up and returned to the factodyamntinued to work as a
gardener.

40.Subsequently during a hearing before the magist@ie8d April 2009, he
said that his date of birth was April 1992. If trtieis meant that he was a
young person/child of 17 years. The case thereatisrapproached on the
basis that he was arrested on hi$ hifthday. On this basis he was a "child"
for the purposes of the Convention.

41 The prosecution conducted a file review éhltine 2009. The full Code test
was not applied. It appeared that the appellanbleatt smuggled into this
country on the basis that his parents had fundeghbrney to what was hoped
would be a life with better prospects. The appé¢llamself had never
suggested that he had been trafficked into thisitpuThe separate question,
whether he might have been the victim of forcealatafter he entered the
country, was not specifically addressed, but evehisistage of the
investigation, it appeared that the period of labinuhe factory had been



relatively brief, and that there had been a brd&kdays when the appellant
had left it. Moreover when arrested he was in pgsea of cash.

42 No representations were made to the prosecutidrnitbalefendant was or
should be investigated as a trafficked victim.

43.The case was prepared for trial. Legal aid wastgato the appellant. There is
a note in the instructions to counsel that he dttitat he had been "trafficked
into the UK". The source of that entry has not bieaoced. The appellant has
accepted in his later affidavit that he never ubadi term. He says he did not
then know what it meant. It is in fact wholly insstent with what the
appellant had said in his police interviews, andie was to say to counsel
who took instructions for him, and to the persapmnsible for the preparation
of the pre-sentence report.

44 Counsel saw the appellant in conference on 1 Wiith the assistance of an
interpreter she received instructions directly fribia appellant. In summary he
stated that he had fled his home in Vietnam andcbatk to the United
Kingdom illegally, via the Czech Republic. He nesaggested that he had
been "trafficked" here and when he arrived he hadmae to go to. He had
stayed with a cousin in London and then, while lngkor work, he met
Vietnamese people in the street, and they intradlhea to the man Ha. Ha
provided accommodation and food and money, and@mpnt. "He was then
taken to work in a factory which he thought/he wad was producing herbal
medicine. He was unhappy working there as he waslyrlacked in and
unable to go out. For approximately 10 days, whebdilieved that the plants
were herbal medicine, he did not have a problenkingrthere”. Then he
discovered that the plants were cannabis and dsKedve. The request was
refused. He was threatened that if he left he couldould be killed. He
attempted to escape from the factory one day withdo-workers and went to
one of the co-worker's relative's home. Ha rangith&s a result of further
threats they returned to the factory.

45.Counsel investigated a possible duress defenceasieel the appellant if he
could have phoned the police or run away when heamay when he was at
Khanh's relative's home, and the appellant accdapstde could have run
away from that house. She therefore advised hitdine@ss would be unlikely
to succeed. As to whether or not there was a defenc¢he basis that the
appellant had not appreciated that the plants wamaabis and illegal, she
advised that it would be difficult to persuade jing of that fact. The appellant
endorsed trial counsel's notebook to confirm tleathéd had the defences
explained to him and that he wished to plead gulty written basis of plea



was drafted. The prosecutor indicated that the l@peand the others should
be dealt with on the basis that they were all gaede

46.From the appellant's instructions counsel did mdieke that issues of
trafficking or forced labour would arise, but shasaater, and unsurprisingly,
to mitigate on the basis that owing to his ageiiegal status in the United
Kingdom he was both vulnerable and susceptiblbeearifluence of older
peers, and that he felt trapped and fearful ohiyyto escape.

47 .The appellant's solicitor has provided an affidavitlescribes a visit to the
appellant while he was in custody ori"lBune 2009. The appellant confirmed
that he had arrived illegally into the United Kirgd approximately 2 months
earlier as a result of his mother arranging therjey via an agent, who was
paid $20,000. In his proof he explained that theé und on him had been
given to him by Ha before he went into the factdfg.was told that the factory
was kept locked because he was in the United Kimgidlegally and if he was
caught, he would be sent back. This was "suppasbd'tfor his own benefit.
He did the job for about 2 weeks before he wasstgde The appellant never
stated that he had been a victim of trafficking] as a result his proof did not
mention that he had been trafficked into the UnKethdom. The issue was
not explored further, and no instructions were giteecounsel to pursue any
possible issue relating to trafficking.

48.Following the appellant's guilty plea in early JAR09, a pre-sentence report
was prepared by a member of the Youth Offendingil &ahis is a detailed,
impressive report. The writer saw the appellanievhe was in custody. She
conducted a home visit to his cousin. She liaisgl ks allocated worker from
the Refugee Council, and his case worker at theny@iffender Institution.
She examined the relevant entries in the policemaltcomputer system and
the Youth Offending Team files. She had acceskddCrown Prosecution
papers.

49 Her report recorded the facts of the offence, amdmsarised the police
interview. She recorded his explanation to her tfeaarrived in England in the
back of a lorry in April 2009, saying that his patse"had paid an agent for him
to be taken to England for a better life" and thathimself "wanted to gain an
independent life and earn money". The arrangenveithsthe agent, and the
travel arrangements in an overcrowded and unplé&say were fully
described.

50.The appellant expressed regret at his decisiondepd the offer of a job in the
factory, and that he recognised the seriousnelsis @ictions. He accepted that



his motivation to act was "financial gain" whiclpan reflection, he said was
not acceptable or justifiable. "He accepted resibditg for his decision to act
and displayed a level of remorse ... he said thdiduerecently arrived in
England from Vietnam and despite residing withdaasin, he said that he
wanted to earn a living and saw this as a good rppity. He denied any
knowledge of what he would be expected to do gaarriving at the factory
and said that "he was prevented from leaving tkeenfges once he arrived".

51.It also emerged that after his arrest he had megldar telephone contact with
his parents who resided in Vietham and that heatsmimade telephone
contact with the cousin who lived in England. Dgrthe writer's visit to the
appellant's cousin, she believed that the appdilattravelled to England due
to his father demonstrating against the Governwéhtconsequent concerns
about the appellant's safety. The cousin did notkwhy the appellant had
chosen to accept a job from a stranger and didar@done his behaviour.
Although she recognised the seriousness of theadgfshe said that she was
willing to accommodate and support him, and to préVurther offending. She
intended to attend the court hearing.

52 .At the sentencing hearing, the pre-sentence reyast of course, before the
judge and indeed available to the prosecution. €slurn behalf of the
appellant relied very heavily on it. She descritfeglcircumstances in which
the appellant left his home town in North Vietnatuae to fears his family had
about his personal safety because of his fathelitscal activities. He had
arrived here in very difficult and traumatic circstances. That provided
significant mitigation for someone of his age, vibond himself in the position
of taking up the offer of work. He was more vulri#eaand susceptible to the
influence of older peers. He had been naive albeusituation he had found
himself in, and in the conditions in which he wasrking, he often "felt
trapped and that he did not really have any rotiescape”. She referred,
among other features, to the fact that the appdilacs made a claim for
asylum, and that his cousin would provide him veithome on his release.

53.In her sentencing remarks the judge observed thagkan Nguyen, Khanh
Vo and the appellant were "gardeners". She undsddtmat they were all
victims of other unscrupulous people who took adivge of their youth and the
fact that they were illegal immigrants to use thasrworkers in the production
of cannabis. She did not ignore any of their pesbbackgrounds, and the fact
that each of them was attempting to try and mabetter life for himself by
leaving his home country. She acknowledged thaagipellant had made
"excellent progress" while in custody. These seantgnobservations were



properly based on the respective cases presenti lpyosecution and the
defence. The sentence was 18 months detentiomranohg order.

54.In essence, the argument in support of the cowiethiat the conviction is
unsafe was, at any rate to begin with, based ost#r& proposition that
everyone involved in the case missed the real pthiat the appellant fell
squarely within the provisions of Article 26 of t@®nvention, and that he had
been trafficked into the country. Mr Carter argtieat the Crown Prosecution
Service should have carried out a much greatestgagion into the question
whether the appellant had been trafficked into ¢bisntry and exploited in the
cannabis factory; that those who acted for the lppeshould have alerted the
Crown Prosecution Service to the same problemmarited them to conduct
further investigations; and indeed at one stagettiegjudge herself had been
remiss in failing to recognise the problem and néogi its further
investigation.

55.Mr Carter advanced sustained submissions criticdleoprocess of which the
sentence was the culmination. In part he reliethercontemporaneous
Guidance and Codes of Practice which form parefdublications noted
earlier in the judgment. On close analysis his gabions appeared to mean the
many thousands of individuals who might, in thersewf their duties, become
involved in the investigation and prosecution deates should be deemed to
know and fully appreciate the ambit and potentigdact of every single
publication offering guidance or advice whenevemalividual who may
possibly fall within the Convention is arrestedislis somewhat unrealistic.
Although there must, inevitably, be broad undemditagn of the way in which
different bodies vested with these responsibiliéies operating, the CPS, or
ACPO, or indeed each other responsible body, cammediately appreciate
every item of guidance or advice issued by evengobody. In this particular
case, for example, the Child Exploitation and OmelLiProtection Centre
representing ACPO issued its report on the veryatayhich N himself was
interviewed after his arrest. In any event, it ggpdo us that in the initial
stages after the implementation of the Conventienprimary focus of
attention was the distinction between those whaewsmuggled" into the
country and those who were "trafficked" into it.tBonore important, the
criticisms ignore the facts, and in particular ilm@act of the appellant's
accounts in interview, to his lawyers, and the evrdf the Pre-sentence Report
about the circumstances in which he became an inamtignto this country and
worked in the cannabis factory. These accounts vitareust be emphasised,
the instructions and the explanations providedneyappellant himself. The
evidence available to those who were acting for, tivat he had been



"smuggled” as a volunteer, was unanswerable. M@mbappeared that he
made the choice to start working with Ha rathentfiad work at or near the
safe home provided by his cousin, and that he ctwoserk, at first without
apparent difficulty. Thereafter the appellant'sqeiof work in the cannabis
factory before his arrest was very short livedhdtl been interrupted by a not
insignificant break. He was in possession of cAffer his arrest he had
continued in communication with his family in Vietm and his cousin in
England, without suggesting that he had made amptzont or expressed any
concern.

56.Despite Mr Carter's efforts to persuade us to trgrary view, at this date
there was no evidence before the Crown Court, rothit matter the CPS or
indeed the defence, which suggested that the appéliad been trafficked into
this country, or that he fell within the protectiambit of Article 26. Rather the
effect of the evidence was that he was a voluntseruggled"” into this country
to make a better life for himself and that he hdmbae with a family member
to which he could have gone and where he would baea welcome. The
essential point in mitigation, correctly taken be basis of the appellant's
instructions, was that he was very young, andvalaerable position as an
illegal immigrant, and that in his short time wargiin the cannabis factory,
like his co-defendants, he had been exploited bgrst That provided real
mitigation, but in the light of the facts as thgypaared to be, and on the basis
of the Guidance to Prosecutors then current, toeside to prosecute rather
than to conduct further investigations did not imecany misapplication of the
prosecutorial discretion sufficient to justify tbenclusion that this prosecution
constituted an abuse of process on the basis &faat of Article 26 of the
Convention.

Subsequent events
Publications — post sentence

57.0n the face of it, post conviction material offgrifurther guidance and advice,
or underlining what we shall describe as "besttpratis irrelevant to the
prosecutorial decision which pre-dated these pabtins. However Mr Carter
invited to examine it as it supported his contantiwat the appellant should
never have been prosecuted, and we have done so.

58.By mid-August 2010 the ACPO Child Protection anduéé Investigation
Group were warning police officers to be "alertiie possibility” that children
and young people were being trafficked into thetéthKingdom and exploited
In cannabis farms. Greater awareness of the patgmtblem was required.



59.Shortly afterwards, in December 2010, a furtherepayas issued by the Child
Exploitation and On-line Protection Centre entitled Police Response to
Recovering a Child or Young Person from a Cannigais. The overview
began with the assertion that "any child, identifie a cannabis farm is likely
to be a victim of trafficking ... sometimes young p&oare not identified as
victims ... this is contrary to police child protemiiresponsibilities when a
child or young person has been identified as amwiof crime”. The paper
recognises the need to treat each case individwally the relevant Chief
Constable responsible for the decision to investiga alleged criminal
offence, and the Crown Prosecution Service decidingther or not an
individual case should be prosecuted. The paperaalsepts that this is what
was described as a "contentious area for offigendicularly when it comes to
establishing the true age of some of the victimigvertheless there was what
was described as a "general lack of awareness anoffigers on how to
recognise child victims of trafficking".

60.In May 2011 the CPS policy for prosecuting casesumhan trafficking was
revised, not by any suggested diminution in thessness of trafficking of
human beings, but by acknowledging that it remalitedy that "labour
exploitation” was a "relatively under-detected" exgpof the problem of
combating trafficking. Nevertheless the Guidancatiooies that "Trafficking
of human beings should not be confused with "smoggbf human beings",
and it continues to explain some of the differermetsveen the two, identifying
some of the features which would help "distinguskween the victim of
trafficking and the individual who has been smudgido the country."

61.The Guidance recognises that there are cases ainwhie distinction between a
smuggled and a trafficked individual will be "blad”, and that an individual
who may have been smuggled into the country, magrne a victim of
trafficking. There is increasing and much more itkdifocus on the need for
"greater awareness" of the problem of traffickingthe purposes of forced
labour and domestic servitude. For example, ret@rénmade to the newly
enacted provisions in section 71 of The CoronedsJaistice Act 2009, and the
protection created for those who may be victim®oted labour or servitude
who were not trafficked into the United Kingdomadit In the context of
prosecuting a suspect who might be a trafficketinaicattention is drawn to
the decision of this court iRv O [2008] EWCA Crim. 2835which is said to
highlight the need for all reasonable steps taakert to identify victims of
trafficking, and the need to be proactive in thecgss. It also points out that
prosecutors can only take appropriate steps if iz information from the
police or other sources that the suspect might\etian of trafficking. In




particular even after a conclusive grounds decibythe National Referral
Mechanism this is not decisive. It must howevetadken into account when
deciding whether to proceed.

62.We note for the purposes of this judgment thatQR& policy on prosecuting

cases of human trafficking was reissued as ameindddy 2011 and that the
CPS Legal Guidance on the prosecution of defendembsmight be trafficked
victims was updated in May 2011.

63.The final paper requiring specific notice was progtliin June 2011 by the

Organisation for Security and Co-operation in Egrepggesting a community
policing approach. The introduction identifies tmntinuing problem that a
number of authorities were familiar with the badaracteristic of cross-border
trafficking in human beings for sexual exploitatitaut suggested that their
experience of trafficked victims exposed to otleenfs of exploitation was
“limited". The paper was directed to improvementthie process of identifying
the victims of human trafficking.

64.We have no reason to doubt that the CPS, as thensible prosecuting

authority, will continue to examine individual casa the light of developing
knowledge and understanding of the issues of tkaffg.

Post sentence "fresh" material

65.In November 2009, while the appellant was servilsgskntence, his case was

referred to new solicitors. It is perhaps worthimgt that without implying the
slightest criticism of anyone, notwithstanding tieglication and commitment
of so many of those who became involved in thig ctg investigations which
introduced the material now put before us as "fresidence took a great deal
of time and effort before it was believed to becqadee to present to the court
in support of the present appeal. It underlinesetbimg of the difficulty of
establishing the facts which it is now suggestemikhhave emerged from a
more thorough pre-sentence investigation of N's.cas

66.0n examination a substantial proportion of "new'tenal is derived from or

depends on post-sentence accounts given by thdapgemself.

67.We have also considered a substantial body of eep&tence. However it is

addressed, the conclusions of the experts ardismmiy dependent on the
post conviction accounts of events, and historyidex by the appellant. The
explanation for his earlier accounts is that theyanor might have been or
should be treated as the product of fear or miswstaleding of the investigative



and judicial processes in which he had become waeblThe question to be
addressed, however, is whether this post convictiaterial may help to
support the contention that the conviction is uasabt on the basis that there
IS any reason to doubt that the appellant committectrime to which he
pleaded guilty, but because the prosecutorial sects prosecute and the
process culminating in the conviction was flawed.

68.0n 9" April 2010 the NSPCC National Child Trafficking #ide and
Information Line (CTAIL) was asked to consider ttese. The case summary
referred to the appellant's involvement in a dertratisn against the
Government in Vietnam, when his friends were aegstind he was assaulted.
He fled to the home of his aunt and hid there. ube death of a "previous
relative" in a Viethamese prison, his aunt arrarfige@n agent to bring him to
the United Kingdom and find him a job. He was nwaee whether the agent
was paid or not. He left Vietnam in September 26¢08flew to the Czech
Republic. From there he was transported to theddrifingdom. When he
arrived he went to stay with his sister-in-law éore night. On the following
day he met the man called Ha. He understood th&inda people who had
transported him to the Czech Republic. Ha saidtieatould help find the
appellant a job so that he could support himselfiemUK. He spent two nights
in Ha's home in London. He was then transportedntat was described as "the
final house". He saw a lot of plants. He becamegisimis and asked what they
were, but he was told not to worry. He must waterplants and he would earn
money. While he was in the house he and others lveked into it, and there
were a number of security guards. On one nightldeha&o others managed to
escape. But on the next morning Ha and the seayuislyds tracked them down
to their location and forced them to return to ti@iuse. Ha told him that if he
tried to leave again the security guards would cantefind and kill him.

69.The case was investigated by Imogen Chapman, spabsibcial worker,
employed at CTAIL. She saw the appellant off 2pril and 5" May 2010,
with an interpreter. In her first report she sumsed his account of events.
The critical feature is that he said that when las W6, in about November
2008, he took part in an anti-Government protestanoi. During the
demonstration he held a banner while his friendwha petrol bomb at the
police. As a result one police officer hit him walbaton in the back of the
head and his forehead near his eyes, and knocketblthe ground. The police
tried to grab him and take him away but peopletdthim started to push the
police and fought with them. He fell back to thewgnd, and a woman helped
him to her home where she gave him first aid. Wieneturned home his
mother was extremely concerned that he would kestad and told him to



leave and go and hide. The general belief in thelyavas that the police
would have photographs of him. So he hid on hig'aymivate land for 4
months, living in a hut next to her fishery. Thas tamily told him to leave
Vietnam for his own safety. If he stayed in Viethnenwould die. He needed to
leave the country as soon as possible, and sdthédenam in March 2009.

His aunt took him to Hanoi. Arrangements were mfadéim to pass through
immigration controls. He flew out of Vietnam to tGzech Republic. He was
met in accordance with the arrangements descrihuht. He stayed in
accommodation some 4 to 5 hours away from the difppabout 2 weeks. To
begin with it was thought that he would remainha €zech Republic working
there. Thereatfter, effectively out of the bluewses taken by car to a garage
and eventually placed in the back of a lorry, whachved in England. He
himself had understood that his final destinati@s\whe Czech Republic.
However when he arrived in England he was takehdgdome of some women
who said they would help him find work. He then eembered that he had a
cousin in England. Quite whether she was a coasime understand it, or a
sister-in-law, was unclear, but there was no dthéithe regarded her as
family. He was allowed to telephone his mother, @heén he called his cousin
she sounded very surprised to hear him. Neverthsles spoke to the woman
in charge of the house, and it all started to nsEtese to her. Arrangements
were made for him to meet his cousin. She told nencould stay as long as he
wished, but as he didn't know her husband, hesfedomfortable about
intruding on her life. In the meantime the womed kald him that they could
arrange for him to find work, so after his cousatheft her home early in the
morning, he left it and never returned. When he upetvith the two women a
Vietnamese man approached them and told him abjobt & he wanted work,
the man would provide it. He decided to go with hite did not want to return
to his cousin because he did not want to be a bualber. He simply thought
that it would be work, and that with work he woelain a living.

70.The man was called Ha. He stayed with him for Zd&le wasn't allowed to
leave. He was then taken to a street where he utastp a van. He was then
taken to a house where the cannabis was growingidHeot appreciate that
the plants were cannabis, or illegal, but he griiglbacame suspicious. The
windows were blocked, the front door was alway&dol; and western security
guards with guns patrolled it. He described coodgi His main duty was to
cook, clean and tidy, but as he knew nothing abmiplants, he was not
allowed to look after them. He telephoned Ha. Hepgomission to go out with
a driver. He went with the man to visit his familignds. From then he
telephoned Ha again to say he did not want to g&.ldda said that he had to,
and that if he did not, the owners of the busimessld track him down and kill



him. He was urged to calm down and work hard, atdithat later he might be
paid for his work. As he was afraid he returnethshouse. About a week later
the police arrived. He said he was never paid ioork.

71.The report from Imogen Chapman acknowledged thairdang to his account
the appellant consented both to his journey tdJKend to the work in the
cannabis factory. Although she suggested that uhe@grdome Office Guidance
of 2007 these facts are irrelevant, they are rsoit, &ems to us, an insignificant
consideration in the context of the prosecutoretision.

72.She explained that there were reasonable grounadefsidering him to be a
victim of child trafficking from Vietnam to the Utad Kingdom, and grounds
for believing that he was a victim of internatiowshlld trafficking, trafficked
from Vietnam to the UK for exploitative work in arnabis farm. On release
from custody he was at risk of being retrafficketkrnally. He would be happy
to stay with his cousin in the UK who had visitechhin custody. In reaching
her conclusion she had not seen the record ofgpellant's police interview,
or the note of his instructions to his originalisidrs, or the Pre-Sentence
Report. However in November 2011, on reconsidanaticthese matters, she
did not propose to change her opinion, providinggplanation of how the
pattern of inconsistencies might itself be in effacmanifestation of the
situation in which he found himself after his atres

73.We have considered a later report from Dr Eileerst\/ahartered clinical
psychologist, dated 35March 2011. She interviewed the appellant on
27" November 2010 in his accommodation at Dover.

74.In his account to her of the family history, he kexped how his father had been
arrested and imprisoned, and then as a resulting bbeaten and tortured had
died about a year later. His aunt told him what happened. He was afraid of
the authorities in Vietham. He went to a protesie police were there. He ran
away. He was very frightened that he might be &&deand then beaten,
particularly in view of what had happened to hitéas. He went to stay at his
aunt's house, very fearful, and his family arrangét agents for his departure
from Vietnam.

75.He was not asked about all his experiences, andgrter relied on his account
to the NSPCC for these matters. However he didtsgtyconditions were bad.
The door was always locked and he was frightenedyitddually realised
something was wrong. He wanted to get out. Althoogleft the factory, and
then telephoned to say that he would not returnydethreatened that if he did



not return, he would be killed. He was frightenéthile he was in the factory
he was not physically assaulted and did not seetrgr violence.

76.When he was arrested he felt very frightened. Wieewas arrested he
remembered that the police in Vietnam had hit enhe was frightened of the
police. He was not beaten or tortured, and he whaled the questions he was
asked and was able to answer them. However hels@$saared, angry and
did not know what was going on". He was very arfgggause he had been
tricked, and very angry that he had been to priothe Young Offenders
Institute he was treated very well.

77.Dr Walsh noted that there were "a few inconsistsidbetween his interviews
on arrest, detention and conviction, when compuiéiu his interview with the
NSPCC. She refers to the first set of police ineme directly and suggests that
he had difficulty in providing a fully accurate acmt during the first set of
interviews. The inconsistencies appear to be witiéncontext of his
trafficking experiences, and consist of minor dstaiich could be considered
as peripheral. At the time he suffered from, arttbed continues to suffer post
traumatic stress disorder.

78.There is a supplementary psychological report datddvember 2011. Dr
Walsh addressed inconsistencies in the appelact@unt in relation to the
person with whom he stayed on the first night m thnited Kingdom, the roles
he was "forced to perform in his conditions of fesfdabour exploitation in the
cannabis factory, the timing of his knowledge thiatlabour related to the
production of illegal substances, the circumstaméestrip away from the
cannabis factory mid exploitation, the length afdispent in the cannabis
factory, and the circumstances of being threatéayatdembers of the criminal
gang." None of this caused her to change her nshd.stood by the opinions
expressed in her first report.

79.Returning to the appellant himself, in his affidalated & April 2011 the
appellant addressed some of these inconsistefk@esxample, where the Pre-
Sentence Report referred to his father, he sayshioauld have been a
reference to his step-father. Although in his polmterview he had said that he
stayed at Mr Khanh's house for 3 days, he saysrthiatt he was only there for
one night. As to what was said to counsel actimdhiim, there were a number
of matters which he was no longer able to remember.

80.In the meantime, after the sentence was started\&tional Referral
Mechanism process was followed in the appellaate @nd on f6November
2010, long after his sentence had been comple@th@mvas no longer in



custody, the relevant section of the UK Bordersmfayefound that the
appellant had been trafficked. Mr Carter naturegjed very heavily on this
finding. However neither the detailed pre-sentaepert, nor the transcript of
the hearing before the Crown Court, nor any ofrtiagerial relating to the
appellant's instructions to his legal advisors,amy input from the legal
advisors themselves, was examined. Even withotintlagerial, UKBA's
analysis identified a number of features of thelence which undermined the
appellant's credibility. However, having reflectadthe "credibility issues”, it
decided that on the balance of probabilities th@rnt was a victim of
trafficking.

81.Self-evidently, in making the decision to prosedutthis case, the CPS did not
have the advantage of the findings after convichiptyKBA. However even if
those findings had been available, the CPS wouithave been bound by
them, whether they supported or did not supporagellant. Assuming in the
present case that the UKBA report had been availaéiore conviction, the
CPS would have noted and would have been jusiifieting first, that
UKBA itself entertained reservations about "crelityi issues, and second,
that its conclusion ignored (because it was unawhit the more or less
contemporaneous material available for considerdijothe CPS when making
its decision.

82.In reality, UKBA and CPS are exercising differeasponsibilities. Neither can
bind the other. What is essential is that if apaksible in the relatively
constricted timetable, that each should be providigd all the material made
available to the other and that both should appréiae exercise of their
responsibilities on the basis of mutual respectcordity.

83.We have reflected on the UKBA decision togethehwitvast body of
additional evidence, most of it coming into existetong after the appellant
was sentenced, and much of it dependent on hisspagtnce account of
events, de bene esse.

84.Something of the difficulty of admitting the vasirigle of new material as
evidence intended to undermine the prosecutor@kabe which culminated in
the appellant's conviction, is illustrated by tleeidion of the CPS, to examine
all the material, and respond with an ex post fagtwew. This was carried out
specifically for the purposes of the present appedhe light of the post
sentence material and in particular the UKBA figdinThe Review concluded
that the initial accounts given by the appellamimy2009 continued to
provide the most likely approximation to the traihd that these accounts made
clear that he was "smuggled" and not trafficked thie United Kingdom.



"There is not a credible suspicion that (the appjlwas a victim of
"trafficking”. Accordingly, it was contended by ti&rown that the entire basis
for this appeal is undermined.

85.This conclusion is criticised by Mr Carter on thesis that it failed sufficiently
to comprehend the true impact of the fresh eviddmaein any event, it
effectively confined itself to addressing the cimatances in which the
appellant arrived in the United Kingdom. The cr#io tends to overlook the
iIssues which the Review was seeking to addressylhether justified as a
criticism or not, it is fairly suggested that thevikew did not directly address
the question whether the appellant was in serviaugka victim of forced
labour after he had been smuggled into the couHinyever this dispute about
the qualities of the Review which took place in ligat of the evidence which
had become available a couple or years or sotaiesppellant's conviction,
reveals something of the artificiality which hasaaken the proceedings.
Even if the latest CPS Review were flawed in thg saggested by Mr Carter,
the criticisms do not provide the answer to thestjoa whether the decision to
prosecute made in 2009 constituted an abuse oégsocC

Conclusion

86.Just because the issues in cases which involvel&&6 of the Convention are
often extremely sensitive, we have examined alwaistlle of post conviction
evidence, much of which is, on analysis, repetitive have also examined
numerous publications and considered all the ex@adence. In the context of
fresh evidence we shall identify a series of cosrsitions of broad general
effect.

a) It is possible to envisage circumstances in kvfriesh evidence may
emerge which may support the argument that thendafg was
convicted after or in consequence of an abuseaufgss. The pre-
eminent example where a conviction was quashedjthgtanding a
guilty plea, on this ground Rv Mullen [2000] QB 520

b) We underline that in future the only publicatikely to be relevant

to an inquiry into an alleged abuse of proceskéncontext of
Convention obligations is the CPS Guidance in fatcthe time when
the relevant decisions were made. It should nogntedlassumed that the
contemporaneous CPS Guidance will have taken atodaf the
relevant material to be found in all the guidantfered by different
authorities with responsibilities in this area, amdieed that it will be
updated in the light of any new information. Unlédss to be argued that




the CPS Guidance itself is inadequate and opendstipn because it
has failed to keep itself regularly updated inltgbt of developing
knowledge, for the purposes of the court consideaim abuse of process
for which the prosecutorial authority is responsil is the CPS
Guidance which should be the starting point, anthénoverwhelming
majority of cases, the finishing point for any amgnt of alleged non-
compliance with Article 26.

c) We entertain great reservations about the vafl@gpert evidence
which is said to bear on the abuse of process.iggug is not, as we
emphasise, to impugn the good faith of the expadeace put before
us, or indeed the experience and knowledge ofxperewitnesses.
However, as we have already explained, much of wiegt have to say
depends on the appellant's accounts of eventscdigusions of the
experts are significantly dependent on him. Intrefato conviction,
however, the decision remains the correctnessherwise, of the
decision to prosecute. On this issue the expedieende did not assist,
and we should perhaps emphasise, that in makimgdsions in future,
save to the extent that its own Guidance may maké@gon for it, we
do not anticipate that the CPS would normally lmpired to seek
evidence of the expert nature deployed in theseapp

d) It has been made plain in numerous decisiotisi®tourt, that a
defendant is provided with one opportunity to g or her instructions
to his legal advisors. His defence is then consudl@nd advanced and he
is advised about his plea in the light of thosérudions. It is only in the
most exceptional cases that the court would congid@propriate to
allow a defendant to advance what in effect wounmbant to fresh
instructions about the facts for the purposes a@real against
conviction. There is no special category of exaeptlity which arises in
the context of Article 26.

e) Finally, turning directly to the present appeals abuse of process
argument in the context of the Convention whicahdsanced long after
conviction is most unlikely to succeed on the b#sd subsequent
events show that if the decision to prosecute wehe taken at this later
stage, the result might be different from the denisctually taken in the
light of contemporary standards and guidance asdRisted when it
was taken.

87.None of the pre-sentence evidence, and none dfdble material, begins to
suggest bad faith or improper motivation on theé phany investigating police
officer or the CPS, or even deliberate, or neglgctir innocent concealment of



relevant material from the court either when thginal decision was made
that he should be prosecuted or indeed subsequéhilyfresh material does
not lead us to conclude that the CPS blinded itsedfllowed itself to be
blinded to significant facts emerging since N'swotion, which should
reasonably have been revealed before the convigdioior that matter the
sentence), or that the circumstances of the prdoesghich the defence as
well as the prosecution is responsible fairly nsettite description applied by
this court to the combination of circumstances ada@ inR v O. The facts are
far distant from those shambolic events. In ougjadnt the conclusion that the
appellant was "smuggled" rather than trafficked itie United Kingdom was
one which it was, or perhaps more accurately, whale been open to the
CPS to reach. Moreover, if the decision to prosewas confined to answering
the question whether the appellant was "smuggledtrafficked", the decision
reached by the ex post facto Review would not leeen open to serious
guestion, and certainly would not have been soasumgable that this court
should interfere with it on the basis of a misconee prosecutorial decision.
At the date of N's conviction and sentence it appt#at in the light of
contemporary understanding of the issues, the $ralecisions were
approached in a sensible practical manner. Theidedio prosecute the
appellant on the basis that he was smuggled rdthartrafficked could not and
cannot be impugned. The appellant was not thenviofiincompetent legal
representation. There was no reason for the junlgedrfere and in effect
invite either the prosecution or the defence tomsaer its position.

88.During the course of the hearing, rather greatenabn was focused on the
circumstances in which he was working in the camnfattory after his arrival
in England than the pre-reading of the papers chusd¢o anticipate. We
therefore closely examined this aspect of the case.

89.The fresh material adds very little to the factsohrare said to support the
contention that the decision to prosecute was ftharethe basis that the
appellant was a victim of forced labour. The vadfithe new material is that it
highlights the problem of the exploitation of thdnerable, and in particular
the young, which in some cases reduces them todeagude which, although
often extending over national boundaries, is samegiprevalent within them,
both for those who are born here, and for those ndwve been smuggled into
the country. We emphasise that the protective aaflite Convention is not
limited to those who have, by whatever means, esbggernational
boundaries. Sometimes those born and brought tipsicountry fall within the
ambit of the trafficking in human beings prohibiteglthe Convention, and
sometimes those who have not been trafficked hrgacountry become victims



of trafficking after their arrival here. The Conviem applies to them equally as
it does to those who have been trafficked into ¢bisntry for the purposes of
exploitation.

90.We have therefore examined the question whetheasitbemstances in which
this appellant was working at the time of his arrepresented a level of
coercion and compulsion which should have leddeasion that he should not
be prosecuted.

91.Closely examined, the fresh material adds ven liti the facts which are said
to support the contention that the appellant wdsead a victim of forced
labour. The expert evidence is ultimately dependerthe appellant's accounts
of these matters. The post sentence accounts theamseiggest, as Imogen
Chapman herself acknowledged, that the appellargecto work in the factory
when a perfectly safe home with a member of hisljawas available to him
after his arrival in this country. As a matter atf, he chose to ignore this
opportunity. Even on the best available constrmctibthe evidence, his period
of work in the cannabis factory was very brief. hias obviously not a
pleasant or comfortable job, nor a decent envirarinmewhich to work.
However on his own account, to begin with at arg,rhe was untroubled by
the conditions or the work. Having consideredladl fresh material, the
evidence which suggests that the appellant wakgeimvord used in Article 26
"compelled” to work in these conditions is, at esin his point of view,
nebulous. It is possible, and we can take it nthéuy that if he had worked for
a much longer period, and had never after theaimight or three nights away,
left the premises, or been able to leave themhaddoeen shut off from
communication with his family here and abroad,dhse might well have been
very different. And, if those facts had obtaindd CPS would have
concentrated not only on the issue of "smuggledtrafficked”, but on the
forced labour issue which then would have requssribus consideration.
However in the case of this appellant, the evidemc#nis issue does not lead
to the conclusion that the conviction is unsafdéhmnbasis that the prosecution
constituted an abuse of process and violated thiedJKingdom's Convention
obligations.

92.The appeal against conviction is dismissed.

93.The sentence imposed by the judge at the Crownt@coorded with the broad
levels of sentencing imposed on those who weredaare "gardeners" in an
efficiently run cannabis factory. In the absencéheffurther information with
which we have been provided, we should have besnatined to interfere
with the sentence imposed on N. However it is askire, the production of



cannabis on an industrial scale has been and cestito be a serious problem,
a feature recognised by the new Sentencing Guekelvhich will relate to
sentences to be imposed after 27 February 2012et#awn the case of N we
entertain reservations whether the sentence impagédiently reflected the
age and circumstances of the appellant when henwalved in the work, that
is, virtually 17, but still only 16 years old, incling the very short period
during which he worked in the factory, as well asduilty plea. Allowing for
the size of the criminal enterprise in which he wa®lved, an immediate
custodial sentence was appropriate. We should hembeawe reduced it to 4
months DTO. The order will be varied accordingly.

R v Vinh Cong Le

94.0n 19" January 2010, following his guilty plea to one mbaf producing a
controlled drug of Class B (cannabis) at an eahearing in the Crown Court
at Peterborough before His Honour Judge Colemamgpellant was
sentenced to 20 months detention in a Young Offelmdgitution. Appropriate
orders under section 240 of the Criminal Justice2003 were made. The
appellant has now been discharged from custodyhanskentence has been
completed.

95.The appellant was one of a substantial group adrants charged with
offences arising from the production of cannabli®fing the execution of a
drug warrant at an address in Milton Road, Camlerioly 6" May 2009. Hung
Duong, Thinh Duc Le and Cu Tran pleaded guiltydospiracy to produce
cannabis. They were sentenced to 6 years imprisainfmegears imprisonment
and 5 years imprisonment respectively. Hung Thilktwanh Phuong Niguyn,
Hanh V Bui and Dung Tran pleaded guilty to prodgatannabis. They were
sentenced to 2 years imprisonment, 21 months impment, 21 months
imprisonment, and 30 months imprisonment conculgrent

96.The address in Milton Road, Cambridge was a 4 beohed house which had
been converted into a cannabis factory. Two ofdloens were used as
bedrooms. By contrast with the accommodation ithid,house had not been
converted or secured in any way that would haveqmied the appellant from
leaving it. Four hundred and twenty cannabis plamith a street value in
excess of £130,000 were seized. The factory haadl $eteup in a sophisticated
way. Electricity had been abstracted to distripderer to a variety of
electrical equipment, including sodium lights. Rédrernalia needed for the
purpose of growing cannabis was found. The app&dléinger prints were
discovered on light bulbs in two rooms at the prop&here was unchallenged



evidence that on arrest he was found to be in gegseof a mobile telephone,
with credit, and £100 in cash.

97.The crown's case was that the appellant's rolehed®f a "gardener".

98.When interviewed the appellant was accompaniedlbyal representative and
an appropriate adult. He said he was 15 yeardHa@djave a prepared statement
to the effect that he had been smuggled into theediKingdom by his
adoptive father, but thereafter he had lost higamirdetails. He wandered the
streets before encountering two Vietnamese nasomhb said they would help
him find his adoptive father. They took him to theddress. He realised that
cannabis plants were being grown, but did notsedhat the growing of
cannabis was illegal. He was provided with groceoe a weekly basis.
Thereafter he declined to answer further questidhs account was
effectively repeated to his solicitors and thewdansel.

99.There was some difficulty discovering the appeltatiie age. Suffolk Social
Services were not prepared to accept his claimhthatas 15 years old. The
assessment concluded that he would attain thefelfeio January 2010. The
Crown Prosecution Service ensured that the ap@tepgorocedure was
followed in the Magistrates' Court, where a findofdact was made by the
District Judge that the appellant was at leasteafs/old. The case was sent to
the Crown Court for a preliminary hearing. The dlape was remanded in
custody.

100. On 2F'May at a preliminary hearing before Judge Colerttamcase
was adjourned for P.C.M.H. off' August. A few days later Refugee and
Migrant Justice informed the appellant's then repnéatives of concerns that
the defendant may be the victim of human traffigkiand that the point had
been "flagged" up by social services. At the P.ElMhearing, the remaining
defendants pleaded guilty. The appellant was rayed. On 13 August he
had a conference with counsel. Shortly afterwandsQourt was informed that
he would plead guilty, and on 2@ugust he did. His instructions to his legal
advisors remained consistent with what he hadigéigs police interview.

101. On 4" September counsel advised the appellant in unegaliterms
that he could apply for leave to vacate his gylga on the ground that he had
been trafficked and subjected to forced labour. dfyeellant gave repeated
Instructions to the effect that he was not in f&fahe alleged traffickers.
Nevertheless counsel applied for an adjournmeawiat receipt of a report
from social services to see whether he was deemled the victim of
trafficking. Judge Coleman wisely agreed to adjaentence to enable a



trafficking assessment to be carried out and ferd#fence to consider further
whether the guilty plea had been properly entered.

102. The case was listed for sentence ofi ®8tober. On 14 October the
case was reviewed by the reviewing lawyer fromGeatral Unit of the CPS in
conference with counsel. The Trafficking Assessni&piort was considered.
The conclusion was reached that there was no deeghtidence that the
appellant had been trafficked.

103. On 18" October the CPS received a "reasonable grountist feom the
UK Border Agency which indicated that there wereugrds for believing that
the appellant might have been trafficked. The flettdicated that he qualified
for a 45 day reflection period. On"1®ctober the issues were raised before
Judge Coleman. He was told that the Crown had derexl the relevant CPS
Guidance, and that on the basis of the informadiaailable, the Crown
intended to continue with the prosecution and #maapplication to vacate the
guilty plea would be opposed.

104. Judge Coleman examined these questions with gaeatlde could see
aspects of the evidence which were consistenttwérCrown's view that the
case could properly proceed, including the appefignossession of a mobile
phone, with credit, and cash, the absence of batsewindows, and his claim
to have had a basic education. In response toignsgtom the judge,
prosecuting counsel confirmed that although elemehturess were apparent,
the duress defence had no realistic prospect akessc Counsel for the
appellant agreed. On instructions he urged thegudgroceed to sentence.
However, although its position was clear, the Cranwuited the court to allow
for the 45 day reflection period in order that tomclusion of the National
Research Mechanism should be known, although iertlethis would be
unlikely to produce any change in the stance optiesecution. Nevertheless
the issue needed examination.

105. Thereafter an application was made by the app&laresent solicitors
for legal aid to be transferred to them. The appion was refused. On
27" November the appellant's then solicitors wereptedaed and notified that
UKBA "does think that the defendant has been théi". The case was
further re-reviewed by the appropriate CPS lawye8bDecember. At a
hearing on 18December it was recorded that "UK Border Agencyehav
confirmed that he has trafficked but are unableotafirm as yet whether he is
eligible for a resident's permit ...". The decisibattthe case should continue
to be prosecuted was confirmed by the Chief Crovasétutor.



106. Thereafter there were discussions between thelappahd his legal
advisors about whether an application for leaveattate the plea should be
made. On % January 2011 the appellant was notified by hiiisot that "at
the moment there is not in my possession defimitdignation from the
Borders Agency that you are considered to be &dkafl child, as they are still
conducting their investigation into you and youatss".

107. A further conference took place between the appieiiad a
representative of his solicitors at which he gaw¢hkr instructions relating to
issues of duress and coercion.

108. The case was listed on19anuary. The appellant decided not to change
his plea. The attendance note from his solicitec®rds that whilst the UKBA
had assessed him to be a victim of trafficking, ahde the appellant had
raised with social services the possibility thahlae been forced to commit the
offence, that did not mean that the appellant caolcbe prosecuted. The
prosecution had to consider whether it was in thi@ip interest to prosecute. In
the light of all the information the prosecutiondwd not withdraw this
prosecution.” There was "little we can do about,tbaly thing is challenge in
High Court, on grounds "unreasonable to have miaatediecision”. However
this process would take a long time and in any elawe little chance of
success. The appellant decided that he would by &p withdraw his guilty
plea.

1009. The case proceeded. Opening the case for the Comwnsel focussed
on the evidence which suggested that the appeitarnd not be described as a
trafficked person. He was found with cash on hira.whs provided with a
mobile phone and credit for use with that phone2 buse was an ordinary
house, far from a make-shift prison, where the nidd@t said he had been left
and provided with groceries at weekly intervalse Hecount given by the
appellant in interview in which he said that havad seeking an adoptive
father was contrasted with what he said in thefitiahg Assessment. When
asked questions to identify who this adoptive fathght be, he was unable to
provide any comprehensible explanation. His movdsabout the country
after his arrival, and his allegedly accidentalsprece in Cambridge, when he
had simply bumped into two further co-nationals wifilered him the
opportunity of going to Cambridge was inconsisteitih having been the
victim of trafficking. Over the months the accotmaid developed of some
"mild pressure or threats" being put to the defaendhat the Trafficking
Assessment itself provided information that theadllppt was clear that his
family in Vietham was not under threat, that thesre no debts owed to
anyone in Vietnam, and that he had not been aljursadto his arrest. The



Crown examined the facts in detail and had combeaonclusion that there
was no "reason whatever to revise their initiakasment of the public interest
that the appellant” was someone who should be putese.

110. Given the meticulous care and detailed examinaifall the relevant
evidence made both by counsel for the Prosecutidrifee Crown Prosecution
Service, and the fair and balanced approach takadudige Coleman
throughout these protracted proceedings, the potspar this appeal were
unpromising.

111. In essence, the argument advanced by Mr DanieliBgiptoceeds on
the basis that given the information availablen® defence at the time when
the case proceeded to sentence, an applicatiotdshave been made to vacate
the guilty plea. However, as he accepts, therenefsing to suggest that the
plea could be considered a nullity, or that thethgcal defence of duress
would have had any realistic prospect of successeNheless if the
application to vacate the plea had been made emdgranted, on the basis of
the appellant's youth and the findings in his favauelation to trafficking, the
judge would then have been invited to considerpgiieation to stay the
prosecution, and presumably, that if such an agipdio had been made, the
judge would have granted it. This is all entirghgsulative, and does not
address the reality. Even if the judge might hasernbpersuaded to allow the
appellant to vacate his plea for the argument ppstt of an order for the stay
of proceedings to be mounted, the inevitable ougcofrany such hearing
would have been that the decision to continue tbhegeution was fully
justified. On the facts, the decision to proseeudis amply justified. That
would have been the view formed by Judge Colemauthjtas the unhesitating
conclusion which we have reached.

112. Accordingly this appeal will be dismissed.
Sentence

113. As with N, the sentence imposed by the judge wasistent with the
approach to these issues suggested in earlieiaexsf this court. This
appellant was older than N when he became invalvélae enterprise, his
participation was greater and covered a longeogdeand he was not exposed
to the same level of exploitation as N. These wearefully structured
sentencing decisions involving a number of defetgjaeflecting their relative
involvement and culpability, but given LE's aged &s guilty plea, a 12
month custodial sentence would have been sufficiér order will be varied
accordingly.



